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FOR THE DISTRICT OF COLUMBIA 
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A. LILLIAN C, KENNEDY 
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Washington 1, D. C. 


| Attorneys for Appellant 


(i) 
STATEMENT OF QUESTIONS PRESENTED 


I 


Whether the Court below erred in granting Appellee's Motion to 
dismiss without first requiring Appellee to answer Appellant's Complaint 
and specifically plead the Statute of Limitations? 


. I 
Whether the procedural delay occasioned by the United States Dis- 


trict Court in transferring Appellant's Complaint to the Municipal Court 
for trial should operate to toll the Statute of Limitations? 


Til 
Whether the Court erred in finding that Civil Action No. 3171 - '56 
was a new and different cause of action rather than, in substance, the 
same cause of action but with a new number, Civil Action Number 627-'59? 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


STATUTES INVOLVED 


ASSIGNMENT OF ERROR 


SUMMARY OF ARGUMENT 


ARGUMENT: 


I. 


It Was Error For The Court Below, In The Face Of 
Appellant's Opposition And Argument To Grant De- 
fendant's Motion To Dismiss The Complaint Prior 
To Filing Of An Answer, As Having Been Barred ey 
The Statute Of Limitations 


The Procedural Delay In qaistnnine A Case From 
The United States District Court To The Municipal 
Court Should Not Operate To The Prejudice Of Ap- 


pellant And Such Steps Should Cree To Toll The 
Statute Of Limitations. 


Whether Or Not A Complaint Sets Forth A New 
Cause Of Action Should Be Determined By A Set Of 
Facts Rather Than By A Case Number 


CONCLUSION 


CITATIONS 
Cases: 


Bowles v. Dixie Cab Ass'n., 113 F. Supp. 324 


Maier v. Independent Taxi Owner's Ass'n. , 
68 App. D.C. 307, 96 F. 2d 579 


Nesbit v. Pollak, 80 A. 2d 54 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,239 


VIRGINIA W. HARRIS 


? 


Appellant, 


PENNSYLVANIA RAILROAD COMPANY, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant was Plaintiff below in a Civil Action in which she filed 
suit for damages against the Appellee Railroad Company. 


The Appellee, defendant below, filed a Motion to Dismiss prior to 
filing an Answer to Appellant's Complaint. The Court granted Appellee's 
Motion to Dismiss on the ground that the Statute of Limitations had run. 


The Notice of Appeal was seasonably filed and Appellant's Memo- 
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randum of Points and the stenographer's transcripts were duly lodged in 
the Court. 


The jurisdiction of this Court is invoked under the provisions of 
Title 17, Section 101, D. C. Code, 1951 Edition. 


STATEMENT OF THE CASE 


The Appellant, Virginia W. Harris, was involved in an accident 
while a passenger on the Pennsylvania Railroad train on or about July 2, 
1955. A suit was subsequently filed in the United States District Court 
for the District of Columbia on July 3, 1956, Civil Action No. 3171-56, 
by the Appellant. On March 12, 1958, almost three years after the ac- 
cident, the Pre-Trial Judge in the United States District Court for the 
District of Columbia, certified the case to the Municipal Court for trial. 
Again the same case came up for another Pre-trial, but this time in the 
Municipal Court, and more than three years after the accident. Counsel 
for the plaintiff below was unable to be present for certain reasons set 
forth in an affidavit before the Pre-trial Judge in Municipal Court. Ap- 
pellant's case was dismissed on February 13, 1959. Appellant filed 
Notice of Appeal in the Municipal Court but later abandoned the action, 
for reasons set forth in Appellant's argument. 


On the 3rd day of March, 1959, Appellant filed a complaint again 
in the United States District Court for the District of Columbia, Civil 
Action No. 627-59, alleging the same set of facts and asking for damages 
against the Appellee Railroad Company for injuries sustained. The Ap- 
pellee Railroad Company filed a Motion to Dismiss prior to filing an 
Answer to Appellant's Complaint. Said Motion was granted by the 
Honorable Alexander Holtzoff on the ground that the Statute of Limita- 
tions was a bar to Appellant's cause of action. 


From the aforementioned Ruling and Final Order, the Appellant 
brings this Appeal. 
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STATUTES INVOLVED 


Title 17, Section 101, of the District of Columbia Code, 1951 Edi- 
tion dealing with Jurisdiction and Method on Appeal to the United States 
District Court of Appeals for the District of Columbia, by any party ag- 
grieved by any final order of the District Court for the District of 


Columbia... 


FI IC ICICI 22 


Title 12, Section 201, of the District of Columbia Code, 1951 Edi- 
tion which provides that any action for personal injury must be brought 


within Three (3) years from the date of the alleged injury. 


ASSIGNMENT OF ERROR 


1. In granting Appellee's Motion to dismiss on the ground of the 
Statute of Limitations without requiring an Answer to Appellant's Com- 
plaint. 


2. In failing to acknowledge Appellant's original suit as having 
tolled the Statute of Limitations. 


3. In dismissing on a Motion, Appellant's Complaint which raised 
both questions of fact and law. 


4. In ruling that a cause of action is new and different even though 


the facts are the same, solely because the case numbers are new. 


SUMMARY OF ARGUMENT 
I 


It was error for the Court below, in the face of Appellant's opposi- 
tion and argument, to dismiss the complaint prior to filing of an answer, 
as having been barred by the Statute of Limitations. 
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IL 


The procedural delay in transferring a case from the United States 
District Court to the Municipal Court should not operate to the prejudice 
of Appellant and such original filing and transferral should operate to toll 
the Statute of Limitations. 


Ii 


Whether or not a complaint sets forth a new cause of action should 
be determined by a set of facts rather than by a case number. 


ARGUMENT 


I 


IT WAS ERROR FOR THE COURT BELOW, IN THE FACE OF 
APPELLANT'S OPPOSITION AND ARGUMENT TO GRANT DE- 
FENDANT'S MOTION TO DISMISS THE COMPLAINT PRIOR TO 
FILING OF AN ANSWER, AS HAVING BEEN BARRED BY THE 
STATUTE OF LIMITATIONS 


Appellant feels that the Court should have required the Appellee to 
answer her complaint, in which the Statute of Limitations was specifically 
pleaded. As a matter of fact the Federal Rules of Civil Procedure so 
provide and state that the Statute of Limitations is an affirmative de- 
fense. This would have given the Appellant the opportunity to set forth 
facts and affidavits to substantiate it's claim that the Statute had not run. 
Appellant did, however, provide the Court with some background and 
reasons why she opposed the Motion to dismiss (J.A. 3). Appellant 
also advised the Court at the time of argument that there was, quote 
"Some practical background," (J. A. 4) 


The fact is, Appellant's case was never heard on it's merits even 
though it was seasonably filed after the accident. The Appellant claims 
that subsequent happenings to the case which was finally dismissed has 
greatly prejudiced her welfare and she is asking this Honorable Court for 
relief. 
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In Federal Courts, no more is required to toll the 
Statute of Limitations than filing of declaration or 
complaint and issuance of summons within statutory 
period, followed by diligence in service of summons 
and prosecution of suit. (Maier v. Independent Taxi 
Owner's Ass'n., 68 App. D.C. 307, 96 F. 2d 579; 
Bowles v. Dixie Cab Ass'n., 113 F. Supp. 324. 


In the District of Columbia, the Statute of Limitations is tolled 
when the bill or declaration is filed and subpoena issued and delivered to 
Marshal for service before the Statute has run. Proof of reasonable 
diligence thereafter is sufficient to prevent operation of the Statute. 


Il 

THE PROCEDURAL DELAY IN TRANSFERRING A CASE FROM 

THE UNITED STATES DISTRICT COURT TO THE MUNICIPAL 

COURT SHOULD NOT OPERATE TO THE PREJUDICE OF AP- 

PELLANT AND SUCH STEPS SHOULD OPERATE TO TOLL 

THE STATUTE OF LIMITATIONS. 

In the case at bar, the appellant seasonably filed a com- 

plaint after having been injured on the Appellant, Pennsylvania train on 
July 2, 1955. Her case, due to the backlog of cases in the United States 
District Court for the District of Columbia, did not come up for pre-trial 
until March 12, 1958, at which time and after Pre-trial, it was transferred 
to the Municipal Court for trial. Subsequently, this same case came up 
again for Pre-trial in the Municipal Court for the District of Columbia. 
Counsel for the Appellant found it impossible to appear and set forth the 
reason therefor in an affidavit. The case, notwithstanding, was dismissed. 
A motion to reconsider was also denied. Appellant filed notice of appeal, 
but abandoned that action when, in her discretion, the case was one for 
the United States District Court where it had originated, and where it was 
timely filed originally. Again Appellant felt that the amount of damages 
was too great to file in the Municipal Court, whose jurisdiction is limited 
to $3000.00. By the time Appellant's case had been transferred to the 
Municipal Court, the three year period for new filing in Municipal Court 
had expired. However, Appellant feels that this procedural delay should 
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not operate to prejudice her case and deny her the right of her day in 
Court. If this Honorable Court does not agree that the original filing of 
this complaint in the United States District Court for the District of 
Columbia operated to toll the Statute of Limitations in her negligence 
case, then she will be greatly damaged without benefit of due process of 
Law. 


This case is novel in that Appellant in all of her research could 
find no precedent. This transferral of cases from the United States Dis- 
trict Court for the District of Columbia to the Municipal Court for the 
District of Columbia, appears to be a new procedure and is used more or 
less to relieve the District Court's congested calendar. We feel, how- 
ever, in this case, if the original action did not toll the Statute of Limita- 
tions, the procedure, aforementioned, has prejudiced Appellant's cause 
of action. 


I 


WHETHER OR NOT A COMPLAINT SETS FORTH A NEW 
CAUSE OF ACTION SHOULD BE DETERMINED BY A SET OF 
FACTS RATHER THAN BY A CASE NUMBER 


The Appellant contends that the case at bar in the Court below, 
numbered as Civil Action No. 627-59, is the same case which was timely 
filed on July 3, 1956, and designated as Civil Action No. 3171-56. The 
case was not a new complaint but the same one which was timely filed. 


It did not state a new cause of action. This fact was conceded by Appel- 
lee. (J.A. 4) | 


An amended declaration, which does not state a 

new cause of action, is a continuation of original 

declaration and dates back to the f iling thereof as 

far as limitations are concerned. Nesbit v. 

Pollak, 80 A. 2d 54, 

Although the case at bar was not an amended complaint, the 

principle involved here is the same. Although the case number in Ap- 
pellant's last pleading was different, the set of facts or subject matter 


is the same. ( J. A, 4) Therefore the last pleading should date 
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back to the original filing thereof and therefore operate to toll the 


statutory period of limitations involved. 


CONCLUSION 


In conclusion, the Appellant respectfully urges this Honorable 


Court to grant her a reversal in this matter. 


Respectfully submitted, 


MABEL D. HADEN 
A. LILLIAN C. KENNEDY 


506 A. Fifth Street, N. W. 
Washington 1, D.C. 


Attorneys for Appellant 


Relevant Docket Entries , ~ + 


Complaint for Negligence , C.A. No, 627-59. 


Motion to Dismiss pike 

Opposition to Motion to Dismiss “ 

Excerpts from Transcript of Proceedings 
[April 16, 1959, Before the Honorable 
Alexander Holtzoff, Judge] 


Order Granting Defendant's Motion to Dismiss 


Notice of Appeal 


JOINT APPENDIX 


In The United States District Court For The District Of Columbia 


VIRGINIA W. HARRIS 
603 Rock Creek Church Road 
Washington, D. C., 


Plaintiff 


vs. Civil Action No. 627-59 


PENNSYLVANIA RAILROAD COMPANY, 
A Corporation 

626 14th Street, N. W. 

Washington, D. C. 


ume Nee Ne Ne Ne ee ae le le es ae 


Defendant 


RELEVANT DOCKET ENTRIES 
1959 
March 3 Complaint, appearance, jury demand 
March 19 Motion of defendant to dismiss 
April 15 Opposition of plaintiff to motion to dismiss 


April 23 Order granting motion to dismiss of the defendant, 
the Pennsylvania Railroad Company, Holtzoff, J. 


April 24 Notice of appeal of plaintiff 


[ Filed March 3, 1959] 
COMPLAINT FOR NEGLIGENCE 
Plaintiff, complaining of the defendant, by her attorney, Mabel D. 
Haden, respectfully shows to this Court and alleges: 
1. The plaintiff is an adult citizen of the United States and the de- 


fendant is a corporation existing under the laws of the State of Pennsyl- 
vania maintaining a principal office and place of business in the city of 
Washington, D.C.; that the matter in controversy exceeds, exclusive of 
interest and cost, the sum of three thousand dollars ($3, 000. 00). 

2. That at all times hereinafter mentioned and for some time prior 


thereto the defendant, Pennsylvania Railroad Company, owned, operated, 
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and controlled the North Philadelphia Station, located on Broad Street 
and Glenwood Avenue in the city of Philadelphia, State of Pennsylvania 
and also the trains arriving and leaving said station. 

3. That on or about the 2nd day of July, 1955, at or about 12:00 
noon, the aforementioned Virginia W. Harris purchased a ticket from the 
defendant in order to secure a ride to the District of Columbia; that upon 
attempting to board the defendant's train at the above mentioned station the 
plaintiff's right foot slipped through an opening between the platform and 
the train, whereupon the plaintiff sustained injuries about her body, knees, 
arms and legs and a fractured ankle; that the aforesaid injuries were 
caused solely by the defendant's negligence in failing to maintain the load- 
ing platform of said station in a safe manner for persons entering upon 
their trains. 

4. That the defendant was under a duty to properly protect and 
maintain each and every part of the said North Philadelphia Station and 
more particularly was under a duty to maintain in condition and free from 
structural defects of any nature whatsoever the said platform aforemen- 
tioned and further was under a duty to make provisions for the operation 
of the said platform so that the persons using it would be free from harm 
or danger, and further was under duty to maintain employees to assure 
the safe use of the said platform by the passengers and in general to exer- 
cise such due care as to prevent the occurrence of any injury to persons 
using it. 

5. That as a result of the defendant's disregarding and violating its 
duties aforementioned and maintaining the said platform in a dangerous 
and unsafe condition, without protection or provision made for the avoid- 
ance of the accident and injuries, the said Virginia W. Harris has suffered 


great pain of body and mind and incurred expenses for medical attention, 


hospitalization and loss from her employment. 

WHEREFORE, plaintiff, Virginia W. Harris, demands judgment 
against the defendant, Pennsylvania Railroad Company, in the sum of 
Twenty Thousand Dollars ($20, 000. 00) together with the costs and dis- 
bursements of this action and such other and further relief as may be just 


in the premises. 


/s/ Mabel D. Haden 
Attorney for Plaintiff * * * 


[ Filed March 19, 1959] 
MOTION TO DISMISS 
Comes now the defendant and moves this Court for an order dismis- 
sing this case for the reason that the period for bringing such actions as 
provided in Title 12, Section 201, D. C. Code (1951 Ed. ) has expired. 
This motion is based on the memorandum of points and authorities at- 
tached hereto. 


/s/ Paul F. McArdle 
Attorney for defendant * * * 


[ Filed April 15, 1959] 
OPPOSITION TO MOTION TO DISMISS 

The plaintiff, Virginia W. Harris, hearby opposes the motion of 
the defendant to dismiss this action brought under Title 12, Section 201 
of the D. C. Code (1951 Ed.) and states as grounds for this opposition 
that: 

1. Rule 3 of the Federal Rules of Civil Procedure (28 U.S.C. A. ) 
provides that "A civil action is commenced by filing a complaint with the 
court. . . Upon filing the complaint that the clerk shall forthwith issue 
a summons to the marshal or to a person specially appointed to serve it. "' 

2. The statute of limitations is tolled by the filing of a complaint 


and issuance of a summons within the statutory period. Maier v. Inde- 


pendent Taxi Owner Association, 1938, 68 App. D.C. 307, 96 F. 2d 579. 
3. Plaintiff filed a complaint in the United States District Court 
(Civil Action No. 3171-56) on July 3, 1956; that pursuant to order of said 
Court, this action was certified to the Municipal Court for the District of 
Columbia; and was dismissed without prejudice in the Municipal Court 


for failure to prosecute January 13, 1959. 
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4. The statute of limitations being tolled by the filing of the original 
suit in the United States District Court for the District of Columbia, plain- 
tiff respects this Court that defendant's motion be denied. 


/s/ Mabel D. Haden, 
Attorney for plaintiff 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
April 16, 1959 
[ Before the Honorable Alexander Holtzoff, Judge] 

ae * * K * * 

MR. MCARDLE: Your Honor, if I may just take the time of the 
Court for a minute, because there is some practical background, I think 
the Court should know this: The accident, Your Honor, involving the 
same plaintiff in the same accident, an action was brought against the 
Pennsylvania Railroad Company in this Court. This action was filed on 
July 3, 1956, Civil Action No. 3171-56. 

During October, Your Honor, of 1958, before Judge McGuire --- 

THE COURT: What happened to that action ? 

MR. MC ARDLE: Excuse me, Your Honor, I want to change that 
date. It was on March 12, 1958, before Judge McGuire, that this case, 
No. 3171-56 was certified to the Municipal Court. The Municipal Court, 


Your Honor, dismissed the action on February 13, 1959, for failure of 


the plaintiff to prosecute the case. 

* bs * * 

THE COURT: I will hear the other side. 

MRS. HADEN:;) In filing the recent case, the plaintiff takes the posi- 
tion that, under the ruling of the Independent Taxi case in the United States 
Court of Appeals for the District of Columbia, 1938, which case has not 
been overruled, that the tolling of the statute was tolled when the first 
action was filed in this Court on the 31st of July, 1956. 

THE COURT: This action was certified to the Municipal Court, 

that is, your original action, and what you are trying to do is evade 
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that ruling of the Court and bring a new action here. Why did you not 


prosecute your action in the Municipal Court. 

MRS, HADEN: Your Honor, the plaintiff was not present in the 
Municipal Court and there was no way to be present in the Municipal Court 
at that particular time. 

THE COURT: There was no way to do what? 

MRS. HADEN: The case was dismissed, not on its merits. The 
case was dismissed without prejudice. 

THE COURT: Why did you not prosecute the case in the Municipal 
Court ? 

MRS. HADEN: This was a pre-trial hearing. 

THE COURT: Why did you not appear ? 

MRS. HADEN: It was impossible that I could be there onthat morn- 


THE COURT: That is a very serious matter not to appear in Court. 

MRS. HADEN: I realize that, Your Honor, but the case has not been 
heard on its merits. 

THE COURT: How do you claim that the statute of limitations is 
tolled? 

MRS. HADEN: The statute of limitations was tolled when the first 
case was filed in the District Court. 

THE COURT: No, thereis no such rule of law. You do not tolla 
statute of limitations against any subsequent suit by filing another suit. 

MRS. HADEN: In the Independent Taxi case, the Court said there 
is no federal statute and no rule of Court uniformly controlling the ques- 
tion in federal practice nor is there any decision of the Supreme Court 
directly in point, Your Honor. 

THE COURT: I think your action is barred. Mr. McArdle, are you 
familiar with the case cited in the opposition to this motion ? 

MR. MC ARDLE: If I may address the Court as to that --- 

’ THE COURT: Yes. Are you familiar with that case? 
MR. MC ARDLE: No, Your Honor. I filed the defendant's motion-- 
THE COURT: There is an opposition filed here, yes, citing Meyer 
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v. The Independent Taxi Owners, 68 Appeals D.C. 307. Are you familiar 
with that case? 

MR. MC ARDLE: No, Your Honor. 

THE COURT: What does that case stand for? 

MRS. HADEN: In this case, the accident occurred in 1931 in Novem- 
ber. The action was filed in 1934. The plaintiff's attorney left town and 
came back after New Years of 1935. The Marshall had not served the 
complaint on the defendant. Then the plaintiff came back from New Eng- 
land and paid the Marshall and the case was served on the defendant and 

the Court allowed the case. 

THE COURT: How doesthat case have any bearing upon the ques- 
tion involved here ? 

MRS. HADEN: The Court said that the statute was tolled when the 
case was filed. 

THE COURT: That is correct, insofar as the case that has been 
filed is concerned, but not insofar as any other action. 

MRS. HADEN: But, Your Honor, the accident occurred in 1931. 
The defendant was not served until 1935. 

THE COURT: Iam going to grant the motion. This action is barred 
by the statute of limitations. 

MR. MC ARDIE: I shall prepare the appropriate order. 


[ Filed April 23, 1959] 


ORDER 

This action came on to be heard upon the motion to dismiss of 
defendant, the Pennsylvania Railroad Company, upon consideration of the 
opposition thereto of plaintiff, and after oral argument of counsel, it is 
by the Court this 23rd day of April 1959 

ORDERED that the motion to dismiss of the defendant, the Pennsyl- 
vania Railroad Company, be and the same hereby is, granted. 

/s/ Alexander Holtzoff, Judge 


[ Filed April 24, 1959] 


NOTICE OF APPEAL 
Notice is hereby given this 24th day of April, 1959, that the plaintiff, 
Virginia W. Harris, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 16th day of April, 1959, in favor of the defendant, Pennsylvania Rail- 
road Company, against said plaintiff. 
/s/ Mabel D. Haden, Attorney for plaintiff. 


BRIEF FOR APPELLEE 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,239 oct 6 7959 


\ Ayn rv<\— 
} ay ppm pf 
a—OStes ke A) KLM DY: 
\OY/ 


VIRGINIA W. HARRIS, eee 
Appellant 
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PENNSYLVANIA RAILROAD COMPANY, 


a Corporation 
Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Paul F. McArdle 

701 Union Trust Building 
Washington 5, D. C. 
Attorney for Appellee 


October 6, 1959 


NO. 15, 239 


QUESTIONS PRESENTED 


The sole question in the record before this Court is whether 


the Court below erred in granting appellee's motion to dismiss a com- 


plaint which had not been filed within the statutory period of limitation 


of three years. 


TABLE OF CONTENTS 


COUNTERSTATEMENT OF THE CASE. 

STATUTE INVOLVED 

SUMMARY OF ARGUMENT . 

ARGUMENT . 

I. Title 12 D.C. Code § 201 Provides That An 

Action For Personal Injury Must Be Brought 
Within Three Years From the Date Of Injury. 
Plaintiff Suffered No Prejudice By The 
Procedure In Transferring The Case From 


The United States District Court To The 
Municipal Court For The District of Columbia . 


I. Plaintiff Cannot Avoid The Three Year Period 
Of The Statute of Limitation . Ba ae Anat es 


CONCLUSION 
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STATUTE: 


Title 12, D.C. Code, § 201 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 15,239 


VIRGINIA W. HARRIS, 
Appellant 
v. 


PENNSYLVANIA RAILROAD COMPANY, 
a Corporation 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant, Virginia W. Harris (hereinafter referred to as 
plaintiff), claims she was injured as she attempted to board a train of 


appellee (hereinafter referred to as defendant), at the North Phila- 


delphia Station, Philadelphia, Pennsylvania, on J uly 2, 1955. Plaintiff 
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slipped through the opening between the station platform and the train. 


A complaint was filed by the plaintiff in the United States 


District Court for the District of Columbia on July 31, 1956, Civil 
Action No, 3171-'56, to recover damages for the alleged injury. 

On March 12, 1958 at the pre-trial hearing an order was 
entered by the Pre-Trial Judge certifying the case to the Municipal 
Court. 

Notices were sent from the Clerk's office, Municipal 
Court for the District of Columbia, to plaintiff's counsel of record, 
setting the pre-trial hearing down on August 5, 1958, and October 9, 
1958, Counsel for the plaintiff did not appear on either of these dates. 
Although the notices were sent to the address shown for plaintiff; 
counsel on the pleadings, plaintiff, claims that these notices were 
improperly addressed, A third notice for a pre-trial hearing was 
sentandthe hearing was held on January 13, 1959. The Pre-Trial 
Judge entered an order dismis sing the case for want of prosecution 
because there was no appearance on behalf of the plaintiff, 

Plaintiff filed a motion to revise and reinstate the cause 
of action. On January 26, 1959, the plaintiff's motion was heard and 
denied. However, an order was entered allowing plaintiff to file an 
additional memorandum in support of her motion. In accordance 
with the order entered on J anuary 26, 1959, plaintiff filed an addi- 


tional memorandum in support of her motion, Defendant filed on 


mae 


February 2, 1959, its opposition to plaintiff's motion and oral hearing 
was held on Feburary 13, 1959. The Court entered an order denying 
plaintiff's motion. On the same day plaintiff filed a notice of appeal to 
the Municipal Court of Appeals for the District of Columbia. Plaintiff 
now statés that she has abandoned this appeal (p. 5 Appellant's brief). 
On March 3, 1959, plaintiff filed a complaint in the United 
States District Court for the District of Columbia, Civil Action 
No. 627-'59, to recover damages for the alleged personal injury on 
July 2, 1955. This complaint was identical in all respects to the 
complaint filed on July 31, 1956, Civil Action 3171-'56. On 
March 19, 1959 defendant filed a motion to dismiss Civil Action No. 


627-'59 on the ground that the action was bound by the applicable 


limitation period of three years. Plaintiff filed an opposition to 


defendant's motion on April 15, 1959 and oral argument was held 
on April 16, 1959. On April 23, 1959, an order was entered granting 


the defendant's motion to dismiss Civil Action No. 627-'59, 


STATUTES INVOLVED 


The relevant statute is set forth in the Appendix to this 


SUMMARY OF ARGUMENT 


In accordance with Title 12, §201 D. C. Code (1951 Ed.) 


the statutory period for bringing an action for personal injury is three 
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years, and unless such action is brought within this statutory period 
the action should be dismissed. 


Plaintiff was not prejudiced by any delay in transferring the 


case from the United States District. Court to the Municipal Court for 


the District of Columbia. 

The plaintiff did not appeal the order of the District Court 
certifying the case to the Municipal Court (see Barnard v. Schneider 
100 U. S. App. D. C. 152,243 F. 2d 258 (1953) ); she failed to 
prosecute her action before the Municipal Court in the District of 
Columbia; and has not prosecuted her appeal from the order of the 
Municipal Court dismissing the case for lack of prosecution. 

Plaintiff should not be permitted to avoid the statute of 
limitations by filing a new complaint which has been barred by the 


statute of limitations. 
ARGUMENT I 


Title 12 D. C. Code § 201 Provides 
That An Action for Personal Injury 
Must Be Brought Within Three Years 
From the Date of Injury 
Title 12 D. C. Code 8 201 provides in part "no action shall 
be brought* * *for the recovery of damages for any injury to real or 


personal property* * *for three years from the time when the right to 


maintain any such action shall have accrued* * *, "! 
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The cause of action in this case is based on negligence for 
the alleged personal injury to the plaintiff on July 2, 1955, as she was 
attempting to board a train of defendant at the North Philadelphia 
Station, Philadelphia, Pennsylvania. A complaint to recover for any 
alleged personal injury must be filed within three years of the date 
of the injury, Hanna v. Fletcher, 97 U. S. App. D. C. 310, 31 3, 

231 F. 2d 469 (1956). 

If the complaint shows on its face that the action is barred 

by the statute of limitation a court may entertain and enter an order 


on a motion to dismiss, Pearson v. O'Connor, 5 F. R. Ser. 12.b 


325 p. 104(D. D. C. 1942); Grospian v. Pan American Refining 


Corporation, 6 F. R. D. 453 (D. S. D. Texas 1947). 
Defendant agrees that the filing of a declaration or com- 
plaint tolls the statute of limitation, Maier v. Independent Taxi 


Owners Ass'n. , 68 U. S. App. D. C. 307, 96 F. 24579 (1938). 
ARGUMENT I 


Plaintiff Suffered No Prejudice by The 
Procedure in Transferring The Case From 
The United States District Court to The 
Municipal Court for the District of 
Columbia 
Plaintiff suffered no prejudice by the transfer of the case 
from the United States District Court to the Municipal Court for the 


District of Columbia, Plaintiff failed to appear at the pre-trial hear- 


ing on January 13, 1959. This was the third notice issued for the 


Lis = 


pre-trial hearing. On the prior two dates set for hearing plaintiff 


stated that the clerk's office, Municipal Court, failed to send the 


notices to the proper address. Plaintiff failed to prefect the appeal 
to the Municipal Court of Appeals for the District of Columbia. 
Plaintiff cannot now complain that her failure to prefect her claim 
resulted from any procedural delay. 

As stated in E. T. Melton v. Capital Transit Co., 102 
U. S. App. D. C. 306, 253 F. 2d . 42 (1958) there is no juris- 
dictional limit to an award of damages of a case certified from the 
United States District Court to the Municipal Court for the District 
of Columbia. 

If plaintiff believed that the action of the Pre-Trial Judge 
of the District Court in certifying the case to the Municipal Court 
for the District of Columbia was arbitrary or in error she should 
have taken an appeal to this Court from the order. Barnard v. 
Schneider, 100 U. S. App. D. C. 152, 243 F. 2d. . 258 (1957). 

Plaintiff now abandons her appeal from the order of the 
Municipal Court dismissing the case for lack of prosecution, This 
action of the plaintiff does not give her the right to file a new 


complaint which is barred by the statute of limitations. 


ARGUMENT It 


' Plaintiff Cannot Avoid the Three 
Year Period of the Statute of Limitation 


. Plaintiff admits that Civil Action 627-'59 and Civil Action 


3171-'56 are identical. A claim which has been barred by the statute 


of limitations cannot be revived by filing a new complaint or by filing 


an amendment. De Luca v. Atlantic Refining Company, 176 F. 2d 
421 (2d Cir. 1949) and Pasos|'v. Pan American Airways, Inc., 17 


F. R. Serv. 15a. 34,p. 230 (D. S. D. N. Y. 1952). 
CONCLUSION 


The trial court was correct in granting the defendant's 
motion to dismiss for the reason that the complaint was filed more 
_ than three years from the date when the right to maintain such action 


had accrued. 


Respectfully submitted, 


Paul F, McArdle 
701 Union Trust Building 
_ Washington 5, D. C. 


Attorney for Appellee 


